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OVERVIEW

In June 2005, the Minister for Commerce, John Della Bosca MLC, announced the
commencement of the review of the Occupational Health and Safety Act 2000 (NSW) (‘the
OHS Act’). The Minister has invited interested parties to provide submissions and take part in
a constructive debate of the issues raised during the review process. The NSW Minerals
Council (‘'NSWMC’) welcomes this opportunity.

The NSW minerals industry has an annual production value in excess of $8 billion, directly
employing over 15,000 people with a further 150,000 indirectly employed mainly in rural and
regional areas. The industry contributes over $1.3 billion per year to government revenues,
with coal continuing to be the State’s largest export earner at over $4 billion per year.

The minerals industry in NSW has a simple approach to safety - it is our number one priority.
Our commitment to safety is supported by the substantial and sustained improvement in the
level of safety throughout the operations of all companies across NSW. The rate of workplace
injuries and fatalities in the NSW minerals industry has been continually falling since the late
1970’s. In fact, since the 1970’s, the fatality rate in the NSW coal mining sector has
decreased by 89% and the LTIFR has decreased by 92% (Galvin 2005).

The NSWMC works closely with government, other industry groups and key stakeholders to
foster a dynamic, efficient and sustainable mining industry in NSW and is strongly of the view
that it is important for legislative responses to provide a fair and practicable process. A fair
and practicable process can be achieved by:

Recognising and enforcing the proposition that employers and employees both have
equal responsibilities to create and maintain a safe workplace;

Imposing obligations on persons and corporations that are achievable;

Encouraging open and honest communication involving a recognition and acceptance
that punishment of honest errors discourages open communication;

Ensuring that the basic, fundamental rights of persons accused of a criminal offence
are not overlooked,;

Ensuring prosecutions are carried out by a body representing the entire community —
not private or factional interests; and

Recognising that unions should continue to have a role in promoting safety by
ensuring that consultation with all persons at a workplace and that relevant
information regarding safety issues is communicated to management.

NSWMC notes that a number of the above concepts already apply in the Workplace Death
Offence, namely:

A test of recklessness for all duty holders under the OHS Act;

The provisions regarding directors and persons concerned in management do not
apply. The penalties are consistent for all duty holders;

An additional and new defence of ‘reasonable excuse’;
Prosecutions can only be carried out by state entities (however, in exceptional

circumstances they can be carried out by other persons with the consent of the
Minister); and



Appeal procedures are more closely aligned with appeal procedures for other criminal
offences.

There is an opportunity to ensure the internal consistency of the OHS Act by having these
concepts from the Workplace Death Offence apply throughout the Act where practicable. This
would eliminate the complexity of different tests, defences, interpretations and
understandings.

These submissions contain a general statement of principles universally supported
throughout the industry. The submissions focus on the validity of the policy objectives of the
existing OHS Act and whether the terms of the OHS Act remain appropriate for securing
those objectives.



STATEMENT OF PRINCIPLES

Safety is the responsibility of all persons at a place of work

The NSWMC and its members support legislation designed to promote a safe place
of work through:

Participation by everyone whose actions affect safety at a place of work; and
Honest and open communication regarding safety.

The NSWMC believes that everyone has a personal responsibility for the safety and
health of themselves and others.

OHS legislation should apply equally to all duty holders

At present, the OHS Act imposes very different and more lenient duties and penalties
on employees compared to other duty holders under the Act. We do not believe that
it is possible to promote and ensure a safe place of work if a person, or a class of
persons, feel that they are under no obligation, or a lesser obligation, to ensure the
health and safety of themselves or others.

The NSWMC supports legislation which promotes the belief that everyone is
responsible for safety at work and imposes the same duties and maximum penalties
on all individuals. Currently employers must ensure their specific general duties and
employees must only take reasonable care and co-operate so far as is necessary.

Compliance with OHS legislation should be achievable

The OHS Act, at present, imposes a test of ‘absolute liability’ on a defendant. This
means the prosecutor will have made out its case without having to prove that the
employer intended or contemplated the outcome. Furthermore, the prosecutor is not
required to prove that the employer disregarded the health and safety of the injured
person. Such a test does not distinguish between dangerous / reckless acts and
honest errors.

The OHS Act, at present, imposes a duty to ‘ensure’ health and safety. The word
‘ensure’ is given its ordinary meaning of ‘guarantee’, ‘secure’ or ‘make certain’. Only
total elimination of the risk is sufficient to satisfy this duty. Warning employees of
dangers and training them would not be seen as compliance with this duty.

We do not believe that it is possible to promote a safe place of work where the
legislation imposes obligations on duty holders that are impossible to meet.
Consequently, NSWMC supports legislation promoting health and safety which
applies to everyone - employers and employees - equally and fairly.

The application of OHS legislation should encourage and foster a relationship
of honest and open communication regarding safety

The NSWMC submits that the OHS Act should impose the one duty on all natural
persons at a place of work. The duty must reflect the notion that reckless behaviour,
which endangers others, will not be tolerated. At the same time, it should encourage
open and frank communication regarding occupational health and safety by ensuring
honest errors are not subjected to punishment.

With regard to employer corporations, NSWMC believes the duty to be imposed
should be a duty which requires the employer corporation to ensure ‘as far as is
reasonably practicable’, that a workplace, machinery, equipment or processes within
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their control, are safe and without risk to harm. The imposition of such a duty would
be in line with other jurisdictions around Australia and with the International Labour
Organisation Convention No.155 (ILO 155).

Consistent with the duty currently imposed by the Occupational Health and Safety
Regulation 2001 (‘the OHS Regulations’), where it is not reasonably practicable to
eliminate the risk, the OHS Act should impose a duty on the employer corporation to
ensure, as far as reasonably practicable, that the employer corporation controls or
reduces the risk.

The NSWMC supports legislation which imposes a test of recklessness on all
individuals. With regard to employer corporations, the duty should be to ensure, as far
as reasonably practicable, that persons are not exposed to risk. However, where it is
impossible to eliminate the risk, the employer corporation should be under a duty to
control or reduce the risk.

Persons subjected to criminal prosecution should be entitled to fundamental
legal rights and fair process

Breaches of the OHS Act are dealt with as criminal offences. NSWMC recognises that
this reflects the notion that safety at work is a serious matter and obligations to
maintain safety must be dealt with accordingly.

However, in the process, the legislators should not lose sight of basic, fundamental
rights that go hand in hand with the concept of criminal prosecutions. These basic,
fundamental rights have been developed over many years and take into account
mistakes made in the past.

Our legal history is, unfortunately, riddled with examples of wrongful convictions
resulting from rights being overlooked in favour of appeasing the desire for
punishment by the community, or factions within the community. We urge the
legislators not to make this mistake.

The NSWMC supports legislation which does not overlook fundamental legal rights
and fair process and supports the well established principle that, as in all criminal
matters, the prosecutor must prove its case beyond a reasonable doubt.

The NSWMC believes, however, that other principles of criminal law should also
apply, such as:

a) Right to silence for individuals

As stated above, the prosecutor makes the accusation and therefore, bears
the onus of proving its case. Individuals should be able to maintain their right
to silence. This right was developed in recognition of the fact that a person in
fear of being prosecuted may not always be in a frame of mind to present his
or her case, at an interview, thoughtfully and accurately. The incrimination
therefore results not from being guilty, but from not being able to explain
themselves during the interrogation due to their state of mind. In this regard,
the Victorian OHS legislation recognises the right of a natural person to
refuse or fail to give information, if giving the information would tend to
incriminate the person (see section 154 Occupational Health and Safety Act
2004 (VIC)). In the Northern Territory and Queensland, no person is required
to answer a question or give information tending to incriminate him or herself.
In South Australia and Tasmania there is also recognition of the right to
silence in certain circumstances.

The NSWMC acknowledges that the clear intent of the present legislation is
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b)

d)

to override this right with regard to corporations. The NSWMC recognises that
different considerations apply to corporations than those that apply to
individuals.

Authority to prosecute

The authority to prosecute should rest solely with the State. A prosecutor is a
Minister of Justice and their principal role is to assist the court to arrive at the
truth. A prosecutor represents the entire community and cannot, therefore,
act as if representing private or factional interests. The NSWMC notes that
unions, by their very nature, represent the interests of employees and
therefore not the entire community. Therefore, to empower unions with the
ability to prosecute is akin to empowering employers with the ability to
prosecute employees for a breach of health and safety. The NSWMC
recognises, however, that unions should continue to have a role in promoting
safety in the workplace by consulting with all persons and ensuring concerns
regarding safety are reported to the appropriate persons and followed up.

Right of appeal

At present, the right to appeal beyond the Full Bench of the Industrial
Relations Commission in Court Session, only exists for persons convicted of
a workplace death and, even then, only if sentenced to a term of
imprisonment.

In line with all other criminal offences in New South Wales, including
environmental offences, the NSWMC believes that all criminal offences under
the OHS Act should carry a right of appeal to the Supreme Court, Court of
Criminal Appeal, and, where appropriate, the High Court.

Prosecution right of appeal — ‘double jeopardy’

The NSWMC notes the fundamental principle of criminal law that a person
must not be prosecuted more than once for the same behaviour. The
NSWMC asks that the principle apply to all offences under the OHS Act in
the same way the principle applies to other criminal offences. Any verdict of
acquittal should be final. It is noted, in this regard, that the Government has
already enshrined this principle in the Workplace Death Offence.

Prosecution should be used as a last resort and be part of a suite of
enforcement options

The NSWMC believes that prosecution and conviction of employer corporations or
individuals should be a remedy of last resort. Consequently, we support the
introduction of alternative means to prosecution and conviction. Our submissions
below provide further detail regarding these alternatives.



1 WHETHER THE POLICY OBJECTIVES OF THE OHS ACT REMAIN VALID
The objectives

The objectives of the OHS Act are contained in section 3 of the Act. In summary, the
objectives are directed at providing for the health, safety and welfare of all persons in all
workplaces.

Comment

The NSWMC believes the policy objectives of the OHS Act generally remain valid but can be
more clearly defined. We believe that it is impossible to provide for a safer workplace if a
person, or a class of persons, feel that they are under no obligation, or a lesser obligation, to
ensure the health and safety of themselves or others.

The courts have often equated the severity of the punishment to the severity of the offence:
that is to say, the more serious the offence, the greater the punishment.

The Government has already recognised the significance of ensuring co-operation across the
work force in passing the Workplace Death Offence. The Workplace Death Offence imposes
a duty on all persons equally, regardless of whether they are employer, manager or
employee.

Recommendation

The Act should make it clear that occupational health and safety is the responsibility of
everyone at a place of work.

In order to achieve that objective, NSWMC suggests that section 3 of the OHS Act should
include a further objective of ‘promoting the understanding that occupational health and
safety is the responsibility of everyone at a place of work’.

The OHS Act should ensure equal treatment of all alleged offenders.

Duties: The OHS Act imposes duties on:

Employers;
Self Employed;
Controllers;
Manufacturers;
Designers;
Suppliers; and
Employees.

Currently, the duty imposed on employees by the OHS Act is to take “reasonable care” for the
health and safety of people who are at the employee’s place of work. The duty imposed on
others is to ‘ensure’ health and safety. The duty is absolute.

In order to promote an understanding that everyone is responsible for occupational health and
safety, all duty holders under the OHS Act should be subject to the same duty. More
information is provided about the appropriate test for this duty below.

Penalties: Penalties for individuals who are found to have breached the OHS Act should
be consistent across the Act. Currently, the penalty for a breach of the OHS
Act by an employee is:

$3,300 for a first time offence; and
$4,950 for a second or subsequent offence.



The penalties imposed on other individuals are:

$55,000 for a first offence; and
$82,500 and/or imprisonment for two years for a second or subsequent offence.

Original penalties may have been designed bearing in mind the potential disparity between
earnings of employees and earnings of others. However, this disparity need not be reflected
in the penalty. Any disparity in earnings can be dealt with in the sentencing process. Any
injustice can be averted in the sentencing process as courts will have regard to
considerations in the Fines Act 1996 (NSW), when determining an appropriate fine. This
means that the court will have regard to, amongst other things, the person’s ability to pay,
when determining an appropriate amount of the fine.

2 WHETHER THE TERMS OF THE OHS ACT REMAIN APPROPRIATE FOR
SECURING THOSE OBJECTIVES

The present system

Under the present system, proceedings for an offence against the OHS Act or the OHS
Regulations are criminal proceedings which are dealt with summarily. Further, the legislation
casts an obligation on certain classes of persons to guarantee that persons at a place of work
are not exposed to any risks to their health and safety. The existence of the risk, without
anything more, is enough to breach the Act. In practical terms, this means a prosecution may
be commenced where there is a risk, absent any incident.

The obligation to guarantee absence of risk is absolute. This means that the prosecutor need
not prove any intention, on the part of the accused, to disregard safety. Nor does the
prosecutor have to prove that the accused did not do everything that was reasonably
practicable. Indeed, reasonable practicability is left to the accused to prove.

Comment

NSWMC believes the objectives of the OHS Act cannot be achieved in an environment that
does not distinguish between dangerous / reckless acts and honest errors leading to an
incident at a place of work.

An atmosphere of trust must be created to encourage people to confess errors and near
misses. This is the only way a system can identify error provoking situations and deal with
hazards and risks to health and safety.

Unintended acts can be revealed and discussed openly in order to ensure the same
inadvertent mistake is not made a second time. In this way problems are rectified and risks
are averted.

Intended and / or reckless acts are punished. This sends a clear message that reckless
behaviour or behaviour intended to create a risk, is unacceptable. This will in turn promote a
safer working environment.

The NSWMC believes that zero tolerance for reckless conduct would create widespread
confidence in the system. Conversely, punishment of honest errors can create distrust in the
system. Persons will feel unjustly targeted and unable to accept punishment for acts which
were unintentional. Equally, they will feel helplessly paralysed knowing they cannot change
behaviour which was unintended in the first place.

As the offence is created by the existence of a risk, there may not be an incentive to be

proactive. The present emphasis on prosecution action means that any acknowledgement of
a risk to health and safety may be used as admission of a breach of the OHS Act. The mere
exposure of persons to risks to their health or safety gives rise to a breach of the employer’s



duty of care.

With regard to the absolute duty to eliminate risk contained in the OHS Act, the NSWMC
notes that there is a discrepancy between the duty contained in the OHS Regulations and the
duty contained in the OHS Act. The OHS Regulations require that risks to health and safety
at a place of work are identified, assessed and eliminated or controlled. The OHS Act,
(section 8 (1)), requires employers to ensure premises, plant, substances and systems of
work are safe and without risks to health. Pursuant to this duty, the risk must be eliminated
entirely. Reducing or controlling the risk will not suffice.

Recommendation
The appropriate test to promote health and safety - individuals

The NSWMC suggests that a test of ‘recklessness’ apply to all individuals prosecuted for
breaches of the OHS Act. These offences (involving recklessness) should be dealt with as
criminal offences.

This type of test would be the hallmark of an approach to OHS which sees all parties as
having rights and responsibilities.

The test of ‘recklessness’ currently applies to the Workplace Death Offence. (A test of
‘reasonableness’ applies to offences by employees).

The above, in our submission, is recognition that a test of absolute liability creates injustice
and brings the system into disrepute.

A consistent test of ‘recklessness’ for all offences, not just offences involving a workplace
death, would not only promote open communication regarding health and safety, and thereby
encourage proactive detection of risks, but would also ensure that the scheme dealing with
OHS offences is not inconsistent or fragmented.

With regard to the offences involving recklessness being treated as criminal offences, we
note the following comment contained within the Robens Report:

We recommend that criminal proceedings should, as a matter of policy, be instituted
only for infringement of a type where the imposition of exemplary punishment would
be generally expected and supported by the public. We mean by this offences of a

flagrant, wilful or reckless nature which either have or could have resulted in serious
injury. (Robens, 1972, page 82)

The appropriate test to promote health and safety - corporations

The Robens Report and the panel of review for the OHS Act 1983, agreed that no
prosecution should proceed where it was known a defence existed and could be established.

It is noted that all other jurisdictions within Australia, except Queensland, have placed the
element of ‘reasonably practicable’ in the offence itself rather than the defence. The
Queensland legislation does not contain reasonable practicability in the offence. The
legislation does, however, provide that where it is not possible to eliminate the risk, the duty
is to minimise the level of any risks.

Furthermore, on 23 March 2004, Australia ratified the International Labour Organisation
Convention N0.155 (ILO 155). Article 16 of ILO 155 states, amongst other things, that:

Employers shall be required to ensure that so far as is reasonably practicable, the
workplaces, machinery, equipment and processes under their control are safe and
without risk to harm.



The NSWMC believes the qualification of ‘reasonably practicable’ should be part of the
offence itself rather than part of the defence. The following reasons are advanced in support:

i) The NSWMC notes that the State, in prosecuting, makes the accusation that OHS
has been breached. Principles of fairness dictate that in order to make the
accusation in the first place, the State must be in a position to prove, before charging
the defendant, that an offence has been committed.

i) It is noted in the WorkCover Discussion Paper, June 2005 (‘Discussion paper’) that it
is more appropriate for a defendant to prove what is ‘reasonably practicable’, as the
defendant is aware of technological matters, work practices and skills within the
workplace and is therefore better placed to determine what is ‘reasonably practicable’
rather than to expect a government body to determine this matter.

The NSWMC is firmly of the view that technological matters, work practices and skills
within the workplace are not solely within the knowledge of the defendant. In this
regard, it is noted that Codes of Practice are often drafted by WorkCover and DPI
inspectors. DPI inspectors are commonly former mining industry personnel.

Technological information, work practices and skills are openly communicated and,
importantly, discoverable by an inspector investigating a suspected breach of the
OHS Act.

iii) It is also argued in the Discussion paper that leaving it to the accused to prove a
defence, and thereby reversing the onus of proof, is not an exceptional proposition.
The comparison is made with offences under the Crimes Act 1900 (NSW). (‘Crimes
Act offences’). However, it is noted that in Crimes Act offences, this reversal of the
onus of proof is limited to types of offences where the state of mind of the accused is
the focal point of the offence.

The accused is the only person who can really know their own state of mind. Any
relevant factors affecting the state of mind of the accused can only, by their very
nature, be known by the accused. An example is where the defence of insanity is
being raised. Quite clearly, the defendant is the only person with the requisite
knowledge to raise this issue (i.e. his/her own state of mind). Once raised, the
prosecutor is on notice and can then, in turn, test the issue.

The NSWMC supports the introduction of the element of ‘reasonable practicability’ in the
offence rather than the defence.

3 DEFENCES

3.1 Individuals
The present system

At present, the OHS Act prescribes different defences for persons, depending on their role at
the place of work.

Comment

As stated above, the NSWMC believes every individual should be held accountable for health
and safety at a place of work.

Recommendation

For offences involving recklessness, the NSWMC supports the current defence available in



the Workplace Death Offence, i.e., reasonable excuse for their actions. Reasonable excuse,
however, may need to be further clarified.

3.2 Directors and managers

The present system

At present, the OHS Act provides two defences for directors and managers. A further defence
is available if there has been a workplace death.

Comment

As noted above, the NSWMC does not support the use of a test involving ‘all due diligence’.
Such a test imposes an unrealistically high and unachievable standard. It is very much with
the benefit of hindsight that a court can always find a lack of ‘all due diligence’.

Mine managers have recently been the subject of prosecutions in the IRC. The NSWMC has
monitored the outcome of those prosecutions and notes that Courts impose impossible and
high standards on mine managers. An example of this is the recent prosecution and finding of
guilt of a mine manager in the IRC.

Charges against the mine manager were dismissed by the trial judge. The prosecutor
appealed. On appeal the mine manager was found guilty by the Full Bench of the IRC despite
the Court finding that:

He took up his position just months before the collapse of the roof of the mine he was
managing;

He had limited opportunity to become completely familiar with the mine and its
operations;

He carried out underground assessments and did not notice anything untoward in respect
of the state of the roof;

He attended conscientiously and diligently to all his safety responsibilities in the period
before the incident;

He found nothing in the reporting system that alerted him to a risk arising from the
instability of the roof; and

He was not involved in the critical planning stages where decisions were made about
assessment procedures.

If the mine manager had had a prior conviction, he would have been subjected to the
possibility of a term of up to two years imprisonment.

In this regard, the NSWMC has been advised that the recent prosecutions of a number of
mine managers, in the present regime of absolute liability offences and deeming provisions,
has made it increasingly more difficult to recruit competent personnel. Mine managers are
simply unwilling to place themselves ‘in the firing line’ where prosecutions can occur for acts
or omissions outside their control and in spite of their best efforts.

J.M. Galvin, Professor of Mining Engineering, University of New South Wales has noted that:

One of the most effective means of achieving sustained improvement in health and
safety culture is to inculcate health and safety values and attitudes in future leaders
and managers when they are in their youth. Unfortunately, one negative effect of the
current ‘automatic’ prosecution policy of WorkCover / Minerals Resources is to
discourage the young from entering into mine management. Increasing numbers of
future mining industry professionals are electing whilst they are still at university not
to enter into mine management.
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Recommendation

As a starting proposition, the NSWMC believes that offences under the OHS Act should not
be ‘absolute liability offences’. This brings with it the proposition that directors and managers
should not automatically be found to have committed an offence simply because the
corporation is found to have committed an offence, unless they can convince the court not to
record a conviction against them.

To this end, the NSWMC supports the proposition that corporate personnel should be
accountable for individual responsibilities where personal fault exists, and responsibility and
culpability of management must be based on more direct actions or inactions on their part.

In line with the views already outlined above, we support a test of recklessness for directors
and managers also.

3.3 Corporations
The present system

As regards the defences generally, it is noted that under the present system, the availability of
defences varies according to whether the incident has resulted in a fatality or not.

Comment

All risks to the health and safety of persons should be dealt with based on the severity of the
breach rather than the severity of the outcome of the breach.

Recommendation

The NSWMC supports the proposition that the present defences continue to apply to
corporations for all offences under the OHS Act, in addition to the defences of:

Reasonable excuse (this defence is already available to defendants accused of a
Workplace Death Offence)

Honest and reasonable mistake of fact (this defence is already available to defendants
accused of strict liability offences)

4 CODES OF PRACTICE

The NSWMC notes the Discussion Paper called for comment on approved industry codes of
practice and their role in the health and safety framework.

The present system

At present, codes of practice may be used as evidence of a failure to ensure health and
safety.

Comment

The NSWMC asserts that as a matter of fairness, duty holders should be able to use
approved industry codes of practice as evidence that they have discharged their general duty
and their risk management duties.

Recommendation

A code of practice clarifying the roles of directors and persons concerned in the management
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of a corporation may, generally speaking, be appropriate. However, a final position cannot be
established until we are presented with a draft document for review and comment.

5 AUTHORITY TO PROSECUTE
The present system

Under the present system, unions have the power to commence prosecutions under the OHS
Act.

Comment

A prosecutor is a Minister of Justice and their principal role is to assist the court to arrive at
the truth. A prosecutor represents the entire community and cannot, therefore, act as if
representing private or factional interests. This involves presenting the full facts to the court
so that the court may make a determination. Presentation of the full facts involves a
presentation of facts that assist the prosecution and facts that may not support the
prosecution case.

The NSWMC notes that unions, by their very nature, represent the interests of employees
and therefore, not of the entire community. Consequently, we submit that the task of
investigating and prosecuting can only be undertaken by an independent party.

In a letter to the NSWMC, dated 22 July 2005, Minister Della Bosca indicated that the
purpose of this power (of having a third party prosecution) is to ensure that proceedings can
be instituted in circumstances where it would be inappropriate for prosecutions to be instituted
by WorkCover or The Department of Primary Industries as the agency responsible for the
regulation of mines. This might occur if either agency was a potential defendant to a
prosecution.

The NSWMC is clearly of the view that the Minister's concern can be averted altogether by
vesting the Director Public Prosecutions (‘the DPP’) with prosecutorial authority for OHS
breaches. The DPP acts independently of inappropriate individual or sectional interests in the
community and is not swayed by inappropriate media influence.

Recommendation

The NSWMC submits that the power to prosecute should remain solely with the State.

6 INVESTIGATIONS

The present system

Under the present system, unions are allowed to commence prosecutions under the OHS Act.
As already stated, the NSWMC is of the view that union officials should not have such
powers. Equally, union officials should not be given powers similar to those of inspectors to
investigate and issue notices.

Comment

The NSWMC endorses the Maxwell Report’s conclusion of the considerable potential for
conflict if third parties have a right to prosecute. Also endorsed is the belief that an increase in
the powers of union officials may prejudice the development of trust in the dialogue between

unions and employers. Such dialogue is essential if workplace health and safety is to be
improved.
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Recommendation

The prosecution of persons for criminal offences is a matter of the utmost seriousness.
Consequently, investigations and prosecutions should remain the exclusive function of the
State and should be performed by State agencies only.

The NSWMC believes however, that unions should continue to have a role in promoting

safety in the workplace by communicating with all persons and ensuring concerns regarding
safety are reported to the appropriate persons and followed up.

7 JURISDICTION
The present system

Presently, OHS matters are heard either in the Local Court or in the Industrial Relations
Commission in Court Session.

Comment

Criminal offences in New South Wales are heard by judge and jury, in the District or Supreme
Court. The NSWMC believes OHS offences, being criminal offences, should be dealt with in
the same way.

Jurors in trials often deal with complex evidence such as DNA and other such technical
matters. Further, work practices and safety are concepts that can be easily understood by
jurors as most, if not all of them are, or were at some stage, workers themselves.
Recommendation

The NSWMC believes OHS offences should be dealt with in the same manner as other
criminal offences. The NSWMC does not accept that technical issues in OHS cannot be
understood and dealt with by jurors. Further, in line with all other criminal offences in New
South Wales, the NSWMC believes that all criminal offences under the OHS Act should carry

a right of appeal to the Supreme Court, Court of Criminal Appeal, and where appropriate, the
High Court.

8 PROSECUTION AS A LAST RESORT

The present system

The present system offers prosecution as the main remedy to breaches under the OHS Act.
Comment

The NSWMC understands that prosecution has a role to play in enforcing health and safety.
However, we do not believe that an emphasis on prosecution is the most effective way to
promote health and safety in the workplace.

Recommendation

The NSWMC believes that the prosecution and conviction of employer companies or
individuals should be a remedy of last resort. Consequently, we support the introduction of
alternative means to prosecution and conviction, such as:

Enforceable undertakings

The NSWMC agrees with the comments made in the Discussion Paper, that is, enforceable
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undertakings would promote frank and honest communication where used as an alternative
sanction to prosecution action. As noted in the Discussion Paper, at page 36:

They have the potential to provide for more immediate improvements in workplace
safety through an immediate restorative justice process, rather than a longer court
based adversarial process.
The NSWMC acknowledges that enforceable undertakings may not be appropriate for
recalcitrant offenders. Equally however, monetary penalties are neither appropriate nor
effective in all circumstances.

Investigation, improvement, prohibition and, as a last resort, penalty notices

Compliance with a notice issued is mandatory and a failure to comply can lead to a penalty
being imposed.

The NSWMC believes notices provide an avenue for the regulator to provide guidance and

leadership, whilst at the same time, encourage organisations to keep working towards a safer

workplace.
Non-mandatory advisory notices

Such a proposition would be in line with the creation of an environment where open
communication and discussion about health and safety risks is encouraged.

Civil penalties

These could take the form of appropriate fines.

Dr Nicole B Williams
CHIEF EXECUTIVE OFFICER
NSW Minerals Council

19 August 2005
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